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 A.  Introduction 

 

1. Due to the progressing harmonisation of (especially) European patent law, patent 

litigation has become an international phenomenon. Preparing a strategy for pat-

ent litigation, and co-ordinating international patent litigation has become an ex-

tremely important and costly and time consuming matter.  This is especially true 

for the pharmaceutical industry. Now that the pharmaceutical industry is in-

volved in the world wide distribution of pharmaceuticals, patent infringement is 

almost always of an international nature, and this of course provides for the pos-

sibility of forum shopping. It is no surprise, therefor, that forum shopping and 

identifying the right forum to litigate is a key issue when preparing a strategy for 

international patent litigation.  

 

2. The identification of the right forum is not only dependant on the chances of suc-

cess, but also on the relief which can be obtained and the speed and costs with 

which that relief can be obtained. Dutch courts have always been a popular forum 

in this respect, in view of the Dutch practice of granting cross border injunctions 

and the possibility of obtaining cross-border relief in an expedient and cost-

effective preliminary relief procedure, known as “kort geding”.  

 

B. The Dutch “kort geding”  

 

3. Most intellectual property cases in The Netherlands are now decided in prelimi-

nary relief proceedings. Plaintiffs have developed a special preference for this ex-

pedited relief, in view of the procedure and expedient nature of the “kort geding” 

and the fact that injunctions can be obtained in preliminary relief proceedings 

which resemble the injunctions that can be obtained in proceedings on the mer-

its.  The injunctions which can  be obtained in preliminary relief proceedings, al-

though formally provisional and interlocutory in nature, are in effect final, linked 

with a penalty sum and directly enforceable notwithstanding appeal. In this re-

spect, injunctions in kort geding constitute a very effective measure to stop in-

fringing activities from taking place.  
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4. The procedure of a preliminary relief action (kort geding) is as follows.  

The plaintiff submits a draft Writ to the President of the District Court and re-

quests him to set a date for the hearing of the case.   The date is usually set some 

weeks later. The Writ (or "Complaint") is then served on the Defendant. Before 

the hearing, counsels for the Plaintiff and the Defendant exchange copies of the 

documents they wish to rely on during the hearing. At the hearing, the case is ar-

gued by the two sides, and the parties to the litigation submit a complete file. 

Thereafter, judgement will usually be rendered one or two weeks after the hear-

ing. If the claims are sustained and an injunction is issued, this is enforceable 

notwithstanding appeal (if so requested in Writ of summons).  

 

5. The execution and enforcement of the judgement may nevertheless make the en-

forcing party liable for damages, should the judgement be reversed in appeal or 

should the Court come to a different conclusion in a procedure on the merits. 

A special procedure applies in complex patent matters. In complex patent mat-

ters, the Writ is followed by a statement of claim (acompanied by all the docu-

ments that the Plaintiff intends to rely on at the hearing), and subsequently a 

statement of defence (with all the documents that the Defendant intends to rely 

on at the hearing) is submitted, within the time frame set by the President of the 

District Court of The Hague. Thereafter, the hearing takes place. This special pre-

liminary relief procedure takes somewhat longer than the usual procedure, but a 

judgement may still be expected in approximately two to three months after ser-

vice of the Writ.  

 

6. It should be noted, however, that certain relief, such as damages, cannot be ob-

tained in kort geding, but should be obtained in a procedure on the merits. Fur-

thermore there is no system of discovery, no cross-examination of witnesses, and 

no possibility of preservation of evidence through Anton Pillar Orders, such as in 

the UK and/or a saisie descriptive anr/of saisie contrefaçon such as in Belgium 

or France. This should be taken into consideration, whenever there is a problem 

with obtaining sufficient evidence as to infringement.  
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C.  The Cross-border-injunction: legal basis, an overview of cross-border 
 decisions in patent cases and recent developments  
  
7. The Dutch practice of granting cross-border injunctions rests firstly on a “broad” 

interpretation of the Brussels/Lugano Convention ( particularly Article 6(1) of the 

Brussels/Lugano Convention), and secondly on the “broad” (extra-territorial) in-

terpretation of Article 3: 296 sub section 1 of the Dutch Civil Code by the Dutch 

Supreme Court in its well known decision of 24 November 1989 in re Interlas v. 

Lincoln.2

 “In general there is no reason for assuming that there is no place for 
such a  Court Order just because it concerns an obligation - possi-
bly an obligation under foreign law - which must be performed out-
side The Netherlands”.  
 

 

 

The Interlas v. Lincoln decision was rendered in the trade mark dispute between 

an American trade mark owner, the Lincoln Electric Company, and the Dutch 

parallel importer, Interlas. One of the issues under consideration was whether the 

Dutch Court could extend an injunction for trade mark infringement to Belgium 

and Luxembourg. In its decision, the Dutch Supreme Court first referred to the 

general rule contained in Article 3:296 sub section 1 of the Dutch Civil Code that a 

party which is under obligation vis à vis another party to give, or do, or refrain 

from doing something, should be ordered by the Courts to comply with this obli-

gation.  The Dutch Supreme Courts held that, in this respect:  

 

 Effectively, Article 3:296 sub section 1 of a Dutch Civil Code constitutes the basis 

for any injunction, and the Dutch practice of granting cross-border injunctions is 

based on the “broad” (extra-territorial) of Article 3:296 sub section 1 of the Dutch 

Civil Code by the Dutch Supreme Court. The legality of the Dutch cross-border in-

junction under the Dutch Civil Code has therefor been affirmed by the Dutch Su-

preme Court.   

 

8. However, the legality of the Dutch cross-border injunction is not only based on 

the question whether cross-border injunctions can be rendered under national 

law, but also on the question whether Dutch Courts can effectively assume juris-

diction with regard to cross-border claims under the Brussels/Lugano conven-

tion. 

                                                 
2 decision of 24 November 1989, BIE1991, 23 
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In fact, the question whether Dutch Courts can issue a cross-border injunction is 

twofold and dependant on: 

 

i) the question whether Dutch Courts can assume jurisdiction to hear 

the cross-border claim and 

ii) the question whether Dutch Courts can award the injunction. 

 

9.  The answer to the first question depends on an interpretation of the specific sec-

tions of the Brussels/Lugano Convention and Article 126(7) of the Dutch Code of 

Civil Procedure. The answer to the second question is dependant on the question 

whether there is an infringement under Netherlands and the applicable foreign 

law.  

 

C. 1.  Jurisdiction for EU or EFTA-domiciled Defendants: the Brus-

sels/Lugano Convention 

 

10.  Jurisdiction of Dutch Courts can be based on the EU Convention on Jurisdiction 

 and the Enforcement of Judgements in Civil and Commercial Matters [the "Brus

 sels Convention], if the Defendants are domiciled in a Contracting State to the 

 Brussels Convention, or the 1988 Lugano Convention on Jurisdiction and the 

 Enforcement of Judgements [the "Lugano Convention"], if the Defendants are 

 domiciled in a Contracting State to the Lugano Convention. The relevant Articles 

 of the Brussels and Lugano Conventions are: 

 

iii) Article 2: a Defendant domiciled in a contracting State may be 

sued in that State. This Article sets forth the main principle of the 

Brussels and Lugano Convention; the principle that a Defendant 

should be sued in the Contracting State in which he is domiciled. 

iv) Article 5 (3): in matters relating to tort [and infringement of IP-

rights!] the Defendant may be sued in the Courts for the place 

where the harmful event, such as the infringing activity, occurred. 

The ECJ provided a further choice of forum in its interpretation of 

Article 5 (3) in its judgement in re Bier v. Mines de Potasse d'Al-

sace of November 1976 [Case 21/76 [1976] ECR 1735-1748]. The 

court held that the "place where the harmful event occurred" in Ar-

ticle 5 (3) was to be interpreted so as to give the Plaintiff an option 

to initiate proceedings either at the place where the damage oc-
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curred or the place where the harmful event giving rise to such 

damage occurred.  

v) Article 6, (1): A Plaintiff can also bring action in the Courts of the 

Contracting State where any of the co-Defendants is domiciled.  

According to the Kalfelis v. Schröder decision of the ECJ of 

September 27, 1988 [case 189/87, NJ 1990, 425; there must be a 

connection between the claims made against each of the Defen-

dants for Article 6 (1) to be applicable, and an action should not be 

brought, pursuant to this provision, solely with the object of oust-

ing the jurisdiction of the Court of the State in which one of the 

Defendants is domiciled.  

vi) Article 16 (4) and Article 19: On the basis of Article 16(4) disputes 

on the registration or validity of patents must be adjudicated by 

the courts of the state where registration was applied or is deemed 

to have been effected. Article 19 stipulates, in this respect, that the 

court called upon to adjudicate a dispute “principally concerned 

with” a claim in regard of which another court has exclusive juris-

diction, should declare that it lacks jurisdiction.   

In case the exclusive jurisdiction provided by Article 16 (4) applies, 

the Plaintiff cannot bring an action in the jurisdiction other than 

that stipulated by this Article. Article 16 (4) only has a limited 

bearing on infringement proceedings. Case law in The Netherlands 

shows that the more or less "standard" defence of invalidity in in-

fringement actions, does not lead to the applicability of Article 16 

(4). See, for example, the Decision of the President of the District 

Court of The Hague of January 5, 1993 in re Rhone Poulenc 

Rorer v. Prographarm [NJ 1994, 617] and the interlocutory 

Judgement of December 1, 1994 of the Court of Appeals in The 

Hague in re Chiron v. Organon Teknika-UBI [IER 1995, 5].  In 

this respect,  Dutch Courts adopt a distinctly different interpreta-

tion of Articles 16(4) and 19 than the Courts in the UK in the 

judgment of Laddie J. in re Coin Controls v. Suzo ([1997] F.S.R. 

660) and the judgment of Aldous J. in re Fort Dodge v. Akzo Nobel 

and in re Boston Scientific v. Cordis ([1998] FSR 222 (A)).  

vii) Article 24: Preliminary relief may be sought before any court, even 

if this court does not have jurisdiction in proceedings on the mer-

its. It should be noted that most or all of the Dutch "cross-border 
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injunctions" were issued in preliminary relief-proceedings.  

 

9. Article 5(3): Fiona Shevill and Article 24  

  

Dutch Courts may not award cross-border injunctions insofar as their jurisdiction 

is solely vested on Article 24 or on Article 5 (3) of the Brussels or the Lugano 

Convention, especially since the ECJ-judgements in re  Fiona Shevill v. Presse 

Alliance S.A.  [case C-68/93 [1995] ECR I-0415] and in re Marinari v.Lloyds 

Bank Plc [Case C-364/93] and the judgement of the District Court of The Hague 

of 20 May 1998 in re Baxter v. Pharmacia & Upjohn (Docket no. 98/573-IER 

1998, 31).  

 

10. Article 6(1) - Connection requirement  

 

Plaintiffs usually rely on Article 6 (1) of the Brussels or Lugano Convention to es-

tablish jurisdiction over foreign Defendants.   

If there is at least one distributor domiciled in The Netherlands, then jurisdiction 

for this Defendant can be based on Article 2 and one can join European Co-

Defendants under Article 6 (1).  

As indicated above, the relevant criterion in this respect is that a connection ex-

ists between the various claims   

In some Dutch judgements, the required connection is only assumed whenever 

there is at least some relationship between the different Defendants, especially 

insofar as the co-Defendants constitute one manufacturing and/or distribution 

network, making them Joint tortfeasors.   

However, in patent cases, the District Court of The Hague has adopted a some-

what different and more liberal interpretation of Article 6 (1). The District Court 

of The Hague holds that international infringements of parallel European patents 

by various Defendants, constitute the infringement of "one" European patent, the 

scope of which should be determined uniformly according to Article 69 of the 

European Patent Convention (EPC) in all designated contracting States, and this 

fact alone constitutes sufficient connection between the claims against the vari-

ous Defendants.  

 

11. Questions have arisen regarding this particular "Dutch" interpretation of Article 6 

(1).  

For example, it is questionable whether there is in fact "one" European patent. 
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After all, a European patent falls apart into national patents after it has been 

granted.   

In his Judgement of May 8, 1995 in re Chiron v. Murex [Docket No KG95/303 

- not yet reported], the President of the District Court of The Hague held in this 

respect that, even if there would be no "one" European patent, it is still desirable 

to interpret the scope of protection of a European patent uniformly in view of ar-

ticle 69 EPC. The President then went on to argue that the connection require-

ment is fulfilled now that it is desirable that the different (extraterritorial) claims 

be heard together to avoid "irreconcilable judgements" with regard to the scope of 

protection of such a European patent.  

In the appeal proceedings, Murex' counsel filed a motion for the provisional sus-

pension of the extraterritorial effects of the preliminary injunction in the first in-

stance. In this motion, Murex argued that there was an "evident error in law" now 

that the President assumed the required connection on the mere fact that "one" 

European patent was infringed, and on the mere argument that it was in any case 

desirable to avoid "irreconcilable judgements" with regard to the scope of protec-

tion of this European patent. Murex argued that there was no "one" European 

patent and that different decisions with regard to the scope of protection in dif-

ferent jurisdictions, did not constitute "irreconcilable judgements" in the sense of 

article 6 (1) of the Brussels Convention.   

In its decision of December 7, 1995 [IER 1996, 12], the Court of Appeals in The 

Hague held that there was no "evident error in law' now that in the specific word-

ing of article 6 (1) of the Brussels Convention does not exclude the interpretation 

of the President of the District Court of The Hague. The Court of Appeals further 

held that there is no established case-law, which differs from the aforementioned 

"Dutch" interpretation.   

Murex lodged an appeal in cassation but the case settled before the Dutch Su-

preme Court could render a decision "Dutch" interpretation of article 6 (1) to the 

ECJ. However, it should be noted that the "evident error test" applied to the mo-

tion by the Court of Appeals is a marginal one and the Dutch Supreme Court 

might decide that the decision of the Court of Appeals was correct, in view of the 

marginal nature of this test. 

 

12. Dutch Courts sometimes argue that the uniform interpretation of the scope of 

protection of a European patent under article 69 EPC and the Protocol on its in-

terpretation implies that infringement under Dutch law necessarily also implies 

infringement under the laws of foreign jurisdictions.  
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This argument, however, does not take into consideration that article 64 (3) EPC 

explicitly provides that the alleged infringement of a European patent in foreign 

jurisdictions be judged according to the national laws of these foreign jurisdic-

tions. Infringement criteria do vary amongst different jurisdictions. Article 69 

EPC only provides for a uniform interpretation of the claims of a European pat-

ent. Article 69 EPC does not provide for uniform infringement criteria. Therefore, 

different judgement on the infringement question do not necessarily constitute 

'irreconcilable judgements' with regard to the scope of protection.  

In its decision of December 14, 1995 in re Hoffmann-LaRoche v. Organon 

Teknika [IER 1996, 6], the President of the District Court of The Hague held 

that the mere fact that infringements in foreign jurisdictions be judged according 

to the national laws of these foreign jurisdictions, does not exclude that different 

judgements on the infringement-question would be in conflict with the purport of 

article 69 and can in fact be deemed "irreconcilable judgements" in the sense of 

Article 6 (1). Under this argument the establishment of infringement is contained 

in the establishment of the scope of protection and it could certainly be argued 

that the President fails to make a clear distinction between claim construc-

tion/interpretation on the one side and infringement on the other side. 

 

 

Jurisdiction for non-EU- or non-EFTA-domiciled Defendants: Article 126 (7) 

of the Dutch Code of Civil Procedure  

 

13. Where it concerns non-EU-domiciled or non-EFTA-domiciled Defendants, such 

as US Defendants, the jurisdiction of Dutch Courts cannot be based on the Brus-

sels or Lugano Convention. In this case the "general" Jurisdiction Provision of Ar-

ticle 126, and in particular subparagraph 7 of Article 126, of the Dutch Code of 

Civil Procedure is usually applied.   

Based on Article 126 (7) of the Dutch Code of Civil Procedure, a US Defendant 

can be tied as a Co-Defendant, in the same way and on the same basis as a "Euro-

pean" Defendant pursuant to Article 6 (1) of the Brussels and Lugano Convention.

  

 

Overview of cross-border - judgements in patent cases  

 

14. It should be noted that a clear distinction should be made between the jurisdic-

tion of a Dutch Court to grant cross-border injunctions and the admissibility of 
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the "cross-border" claims.  

Once a Dutch Court has established that it has jurisdiction over the (foreign) De-

fendants, it is of course not certain that a cross-border injunction will be granted. 

The Plaintiff should establish that all Defendants are involved in infringement of 

the different parallel (European) Patents in all jurisdictions 

Furthermore, the Dutch Supreme Court decision of December 15, 1995 in re 

Proctor & Gamble v. Kimberley Clark [Rvdw 1996, 5C] implies that all or 

parts of the extraterritorial claims may be refused in preliminary relief-

proceedings on the basis of the weighing of the interests of the parties concerned. 

Bearing this in mind, we can now look at the most important extraterritorial deci-

sions in patent cases. 

 

• In his decision of August 28, 1990 in re De Boer Staalinrichtingen v. Ce-

waco [BIE 1992, 78], the President of the District Court of The Hague, issued 

a cross-border injunction enjoining Cewaco from patent infringement in The 

Netherlands and Germany. The President referred to "the general rule" estab-

lished of the Interlas v. Lincoln Decision and argued that there was no reason 

to make an exception in this case, now that the case is sufficiently connected to 

the Dutch legal sphere and now that infringement can be established both un-

der Article 14 of the German Patentgesetz and Article 30 of the Dutch Patent 

Act.  

 

• In his decision of December 30, 1991 in re  Philips v. Hemogram [BIE 1992, 

80] the President of the District Court of The Hague enjoined the Danish 

Company Hemogram, together with its Dutch importer, from infringing the 

various parallel national patents held by Philips in various countries, including 

Argentina, Brazil and Australia. The President simply held "that there is no le-

gal rule which stands in the way of granting extraterritorial injunctions" and 

merely referred to the undesirability of Philips being "forced to sue before the 

Courts in the other countries concerned".  

 

• In its decision of January 16, 1992 in re Pipe Liners v. Wavin [BIE 1993, 9], 

the Court of Appeals of The Hague granted an extraterritorial injunction with 

effect for 8 countries. 

 

• In his decision of April 15, 1992 in re Vredo v. Veenhuis [BIE 1994, 77], the 

President of the District Court of The Hague enjoined the Dutch Defendant 
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Veenhuis from infringing the European patent held by Vredo not only in The 

Netherlands but also in the other designated Contracting States.  

 

• In his decision of November 30, 1993, [BIE 1995/2] in re Wiener v. 

Lloveras, the President of the District Court of The Hague refused to grant an 

extraterritorial claim on the mere basis that it is as yet not clear in which of the 

designated Contracting States, the patentee will in fact maintain and uphold 

its European patent, by way of submission of translations and payment of 

taxes and the like. On this argument alone, the injunction is limited to The 

Netherlands. 

 

• In his decision of December 12, 1993 in re De Groot cs v. Euro Agra, Ag-

mat and Tigsa the President of the District Court of The Hague enjoined the 

Dutch and Spanish Defendants from infringing the European patent in all des-

ignated Contracting States held by De Groot. 

The President simply referred to the Interlas v. Lincoln decision and argued 

that an extraterritorial injunction could "therefor" be issued. 

 

• In its decision of February 3, 1994, in re  Applied Research Systems v. 

Organon Teknika [IER 1994, 8] the Court of Appeals in The Hague granted 

an injunction enjoining all Defendants [two Dutch companies and seven com-

panies established in different European countries] from infringing the Euro-

pean Patent, held by ASR in all designated Contracting States.   

 

• In his decision in re Chiron v. Organon Teknika- UBI of July 22, 1994, 

[IER 1994, 24], the President of the District Court of The Hague awarded a 

pan-European injunction against all of the Defendants.  

The President explicitly rejected the argument raised by Defendants that an 

extraterritorial injunction was only admissible in case of a Dutch Plaintiff 

would be established in The Netherlands. The President of the District Court 

of The Hague explicitly indicated that such an argument would imply an un-

justifiable discrimination of foreign Plaintiffs. 

In the interlocutory judgement of December 1, 1994, in the appeal proceed-

ings, [IER 1995, 15] the Court of Appeals in The Hague upheld the Presi-

dent's decisions relating to the jurisdiction and the power to grant extraterrito-

rial injunctions. In its interlocutory judgement, the Court of Appeals held that 

jurisdiction could be based on Article 6 (1) of the Brussels Convention and Ar-
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ticle 126 (7) of the Dutch Code of Civil Procedure.  

The Court of Appeals further held that once a Dutch Court has established that 

it has jurisdiction over foreign Defendants, it is under a duty to grant extrater-

ritorial relief [Court of Appeals of The Hague December 1, 1994, IER 1995, 15]. 

 

• In his decision of December 22, 1994 in re Cordis v. Schneider [IER 1995, 

6] the President of the District Court of The Hague came to a different conclu-

sion.  

In this case the patentee, Cordis Cooperation, brought a cross-border action in 

The Netherlands in preliminary relief proceedings. However, before bringing 

the action, Cordis Cooperation had initiated proceedings on the merits in 

Germany, the UK, France and Italy. 

The President of the District Court of The Hague refused the requested cross-

border injunction because Cordis brought actions against the respective for-

eign European Defendants in the Courts in their own jurisdictions, before 

bringing the preliminary relief action in The Netherlands. 

Although the proceedings on the merits in foreign jurisdictions did not imply 

that Article 21 of the Brussels or Lugano Convention (Lis Pendens) was appli-

cable, the President held that insofar as a patentee had already initiated pro-

ceedings in a large number of countries outside The Netherlands, before bring-

ing action in The Netherlands, he could still refuse cross-border injunctions 

with regard to those foreign jurisdictions where such other actions were 

brought (or even all other foreign jurisdictions).  

This reasoning clearly differs from the standpoint of the Court of Appeals in re 

Chiron v. Organon Teknika-UBI [IER 1995, 15]. 

 

• In his decision in re British Telecommunications plc v. Plumettaz 

B.V.-Plumettaz S.A. of March 31, 1994 [Docket No. 94/269 - not yet re-

ported], the President of the District Court of The Hague granted an extraterri-

torial injunction for all the designated Contracting States as a matter of course. 

It should be noted, however, that the Swiss Defendant Plumettaz S.A. did not 

dispute the jurisdiction of the President.  

 

• In his decision of October 21, 1994 in re Minnesota Mining and Manufac-

turing Company v. Professional Diamond Tools Elburg B.V.-SSID 

Investment and Developments Inc.-Fesinvest AG [Docket No. 94/1044 

- not yet reported], the President of the District Court of The Hague granted an 
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extraterritorial injunction for infringement of a European patent in all desig-

nated Contracting States. The President refused to grant an extraterritorial in-

junction against the Swiss Defendant Fesinvest AG now that the involvement 

of this Defendant in patent infringement had not been sufficiently established. 

 

• In his decision in re Brard v. ACS of January 26, 1995 [Docket No 95/87 - 

not yet reported], the President of the District Court of The Hague held that 

the Interlas v. Lincoln decision of the Dutch Supreme Court of 1989, was in 

fact applicable also in case the "main" infringing party is not established in 

The Netherlands.  

 

• In the Chiron v. Murex case, Murex tried to rely on the Cordis v. Schneider-

Decision by initiating proceedings on the merits in several foreign jurisdic-

tions. After Chiron initiated summary proceedings in The Netherlands to ob-

tain a "pan European injunction", Murex argued that no extraterritorial in-

junction be awarded, since proceedings had been initiated before Chiron 

brought the preliminary relief action in The Netherlands. This defence was not 

successful, however.  

In his decision of May 8, 1995 in re Chiron v. Murex [Docket No. KG 95 303 

- not yet reported], the President of the District Court of The Hague pointed 

out that the proceedings in foreign jurisdictions, were initiated by Murex and 

not by Chiron and granted a cross-border injunction. Peculiarly, the President 

did not grant a pan European injunction for all Defendants. Only for the 

"European" manufacturer [the Italian company Schiapparelli] a "pan Euro-

pean injunction" was granted. The President held that the other Defendants 

were only involved in infringing activities in one of two of the designated Con-

tracting States, and issued limited extraterritorial injunctions enjoining those 

Defendants from infringement in these designated Contracting States. This 

seems to imply that the "all or nothing approach" taken earlier, has been 

abandoned.  

 

• In his decision in re Hoffmann-La Roche v. Organon Teknika of Decem-

ber 14, 1995 [IER 1996, 6], the President of the District Court of The Hague re-

fused the requested cross-border injunction now that Defendant's products do 

not infringe Plaintiffs patent. In his findings with regard to his jurisdiction 

over the foreign Defendants, the President again adopts a very broad, "Dutch" 

interpretation of Article 6 (1) of the Brussels Convention. The President makes 
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a clear distinction between Article 5 (3) and Article 6 (1) of the Brussels Con-

vention. The President admits that the judgement of the ECJ in re Fiona She-

vill v. Presse Alliance seems to indicate that the exceptions of the main rule set 

forth in Article 2 of the Brussels Convention be interpreted narrowly and 

strictly. Nevertheless, so the President argues, Article 6 (1) of the Brussels 

Convention provides for a jurisdiction which is in fact based on the domicile of 

at least one of the Defendants, thereby a jurisdiction based on Article 2 of the 

Brussels Convention. Therefore, so the President continues, Article 6 (1) need 

not be interpreted so strictly and narrowly as Article 5 (3). 

 

Foreign " Non-European" patents 

• In his decision of May 22, 1995 in re Raychem Corporation v. Thermon 

[IER 95, 3], the President of the District Court of The Hague held that in case 

of infringement of parallel national ("non-European") patents, the required 

"connection" between the claims in the sense of Article 6 (1) and infringement 

under foreign law may be much more difficult to establish [absent a clear 

"guideline" such as Article 69 EPC and the Protocol on its interpretation]. 

 

Recent Developments  

 

15. Immediately after the Interlas v. Lincoln decision, Dutch Courts simply and 

merely referred to the Interlas v. Lincoln decision, and argued that, once they es-

tablished jurisdiction over all Defendants, the requested extraterritorial injunc-

tion could be issued as a matter of course.   

As a matter of fact, cross-border injunctions were issued more or less in an "all or 

nothing" approach. As soon as the Court established jurisdiction, and as soon as 

the Court established infringement, the Court in some cases granted extraterrito-

rial injunctions for all countries against all Defendants, even though no actual in-

fringement occurred or was threatened in all countries. Furthermore, extraterri-

torial injunctions were issued against all Defendants, even though it could not be 

established that all Defendants were involved in infringing activities at all. Im-

mediately after the Interlas v. Lincoln Decision several Dutch Courts held that, 

once they had established jurisdiction, and had established infringement, they 

were in fact under a duty to grant the extraterritorial injunctions, in view of Arti-

cle 3:296 of the Dutch Civil Code. This practice has attracted a lot of criticism. 

Recently, however, it seems that Dutch Courts sought a way out of this "all or 

nothing" approach. It became more and more important to actually establish in-
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fringement by all the different Defendants, in all the countries where an injunc-

tion was requested. In the past, sometimes infringement was too easily assumed, 

without there being any evidence as to the actual involvement of some of the De-

fendants in infringing activities in all or some of the countries where an injunc-

tion was requested.  

It may further be expected that the weighing of interests will play an even more 

important role in the decision whether or not to grant all the requested extraterri-

torial injunctions against all of the Defendants.   

This has been affirmed in the decision of the Dutch Supreme Court of December 

15 1995 in re Proctor & Gamble v. Kimberly Clark [RvdW 1996, 5]. The Su-

preme Court indicated that the President in preliminary relief proceedings in fact 

has a discretionary power to refuse to grant an injunction in a particular case on 

the sole ground that the President considers the interest of the defendant in not 

imposing an injunction to outweigh the interest of plaintiff in obtaining the in-

junction.   

This "weighing of interests-argument" will most likely especially be applied in 

complex cases, where it is difficult to establish infringement.   

 

16. This has been affirmed in the judgement of  the Court of Appeals of the Hague of 

12 September 1998 in re Hoffmann LaRoche v. Organon Teknika [Docket 

no. 96/277] 

In this judgement, the Court of Appeals first argued that Organon Teknika's in-

terests in not issuing an injunction prevail over Hoffmann La Roche's interests in 

obtaining the requested injunction given the substantial damages that Organon 

Teknika may incur as a result of a possible injunction and now that Hoffmann La 

Roche did not immediately object to Organon Teknikals distribution of the alleg-

edly infringing products. Based on this argument, which is in fact merely a 

"weighing of interests-argument", the Court of Appeals refused to grant the re-

quested injunction.   

In an "obiter dictum" the Court of Appeals specifically held that given the com-

plexity of the case and the huge financial interests at stake, the President of the 

District Court of the Hague should have rejected the requested injunction, now 

that the matter at hand was too complicated for a decision in preliminary relief 

proceedings. The Court of Appeals explicitly indicated that the expedient nature 

of Dutch preliminary relief proceedings, may imply that Defendants are not al-

lowed sufficient time to prepare for the case.   

The Court of Appeals further argued that the nature of preliminary relief proceed-
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ings implies that the first question that should be answered is which (provisional)  

measures are under the circumstances of the case sufficient and effective so as to 

avoid or/and threatened infringing activities. The Court of Appeals then went on 

to argue that the claims of Hoffman LaRoche against the foreign Organon Tek-

nika Companies served to end the alleged infringing activities by these companies 

in their respective domiciles. This could be achieved by an injunction against the 

Dutch Organon Teknika Companies, limited to the Netherlands, now that these 

companies are the (international) manufacturers. Now that the Organon Teknika 

companies in The Netherlands are the (international) manufacturers, the effect of 

an injunction limited to The Netherlands, will be that the foreign Organon Tek-

nika companies can not commit any infringing activities in their respective domi-

ciles any more.   

According to the Court of Appeals, Hoffman LaRoche, therefor, has no sufficient 

interest in an injunction against the foreign Organon Teknika Companies. This 

once again constitutes a "weighing of interests-argument", which is clearly in 

keeping with the Dutch Supreme Court decision in re Proctor & Gamble v. 

Kimberly Clark of December 15 1995.  

 

 

 

 

 

D.  The Fort Dodge v. Akzo Nobel and Cordis v. Boston Scientific case in the 

U.K. - Article 16 (4) and 19 of the Brussels/Lugano Convention.   

 

17. In the judgement of the English Court of Appeal of 6 October 1997 in re Fort 

Dodge v. Akzo Nobel and in re Boston Scientific v. Cordis, the Court of Appeal 

held that a national Court lacks jurisdiction over the foreign infringement claims 

once the invalidity of the foreign patent is invoked, since the final judgement on 

the invalidity and, in view of the relation between the questions of invalidity and 

infringement, therewith also on the infringement on the basis of Article 16 (4) 

and 19 of the Brussels/Lugano Convention falls under the exclusive jurisdiction 

of the foreign Court.   

This judgement confirms the judgement of Laddie J. in the matter Coin Controls 

v. Suzo (CH 1996 C no.7837). For this reason, the English Court’ interpretation of 

Article 16 (4) and 19 of the Brussels/Lugano Convention is also referred to as the 
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“Coin Controls Doctrine”.  

 

18. The Dutch Courts, however, have taken another position.  

See in this regard the judgment of the District Court of The Hague of 29 October 

1997 in re Palmaz v. Boston Scientific (IER 1998, 2), the judgment of the District 

Court of The Hague of 10 December 1997 in re Gist Brocades v. Offra (Docket No. 

97/123 and 97/124), the judgment of the District Court of The Hague of 23 De-

cember 1997 in re Akzo Nobel v. Fort Dodge (Docket No. 97/2413), the judgment 

of the President of the District Court of The Hague of 3 February 1998 in re Ya-

kult v. Danone (Docket No. KG97/1526) and the judgment of the President of the 

District Court of The Hague of 2 December 1997 in re Cordis v. Boston Scientific 

(Docket No. KG97/741).  

 

Dutch Courts take the position that Article 16 (4) and Article 19 of the Brus-

sels/Lugano Convention allow for two interpretations.  

On the one hand, Article 16 (4) in conjunction with Article 19 Brussels/Lugano 

Convention may be interpreted in such a way that the Court in the infringement 

proceedings lacks jurisdiction to hear a cross-border claim, as soon as the invalid-

ity of the patent is invoked by way of defence.  

On the other hand, the court in the infringement proceedings may declare itself 

competent to hear the cross-border claim, but determine after an evaluation of 

the merits and after estimating the chances of nullification of the patent, whether, 

in view of the merits of the nullity defence, the Court in the infringement pro-

ceedings may pass judgement or should suspend the proceedings until a decision 

has been reached by the foreign Court in the nullification proceedings on the va-

lidity of the foreign patent.  

The UK Court adheres to the first interpretation, and the Dutch Court admits that 

this interpretation is tenable. Nonetheless, the Dutch Court opts for the second 

interpretation. The Dutch Courts acknowledge that the “Coin Controls Doctrine” 

employed by the UK Courts is tenable, and that neither the text of the Brus-

sels/Lugano Conventions, nor the text of the Jenard Report compels to either of 

the solutions. The Dutch Courts hold, however, that the solution they advocate 

benefits the system of the Brussels/Lugano Conventions, and in particular argue 

in this context that the solution employed by the UK Court opens the door to un-

founded invalidity defenses.  
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E.  The Expandable Grafts v. Boston Scientific judgement of the Court of Appeals of 

The Hague of 23 April 1998   

 

19. As indicated above, the Dutch practice of granting cross-border injunctions not 

only rests on Article 3:296 (1) of the Dutch Civil Code but also on a peculiarly 

“broad” interpretation of especially Article 6 (1) of the Brussels/Lugano Conven-

tion.  

 

It is clear that Dutch Courts cannot assume jurisdiction over “cross-border 

claims”, whenever their jurisdiction is solely based on Article 5 (3) of the Brus-

sels/Lugano Convention (which provides that a defendant may be sued in the 

Courts of the place where the harmful event, such as the infringing activity, oc-

curred, and Article 24 of the Brussels/Lugano Convention (which provides that 

preliminary relief may be sought before any court, even if this court has no juris-

diction in proceedings on the merits).   

In the judgement of the Court of Appeals of The Hague of 22 January 1998 in re 

Evans v. Chiron, and in the recent judgement of the District Court of The Hague 

of 20 May 1998 in re Baxter v. Pharmacia & Upjohn3

20. Article 6 (1) of the Brussels/Lugano Convention in fact allows a plaintiff to join 

European co-defendants in the action before a Dutch Court together with the 

Dutch defendant.   

Article 6 (1) of the Brussels/Lugano Convention is only applicable, whenever 

there is a connection between the different claims against the different defen-

dants. 

 the District Court of The 

Hague and the Court of Appeals of The Hague held that a Dutch Court cannot 

grant cross-border injunctions, whenever their jurisdiction is solely based on Ar-

ticle 5 (3) and Article 24 of the Brussels/Lugano Convention.  

This implies that Dutch Courts can only award cross-border relief, whenever they 

can assume jurisdiction with regard to the cross-border claims, based on Article 2 

of the Brussels/Lugano Convention (providing that a defendant domiciled in a 

contracting state may be sued in that state), whenever there is a Dutch defendant, 

and Article 6 (1) of the Brussels/Lugano Convention, (which provides that a 

plaintiff can also bring an action in the Courts of the contracting state where any 

of the co-defendants is domiciled) where it concerns the European Co-

Defendants.  

 

                                                 
3 IER 1998, 31 
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Dutch Courts have always adopted a peculiar “broad” interpretation of the con-

nection requirement for the applicability of Article 6 (1) of the Brussels/Lugano 

Convention in patent matters.  

Dutch Courts have always held that the mere fact that the different defendants 

are all involved in the alleged infringement of “one” European Patent, the scope 

of which should be interpreted uniformly pursuant to Article 69 of the European 

Patent Convention and the Protocol on its Interpretation, implies that the con-

nection requirement for the applicability of Article 6 (1) of the Brussels/Lugano 

Convention is actually met.  

 

21. Surprisingly, however, the Court of Appeals of The Hague rendered judgement on 

23 April 1998 in re Expandable Grafts v. Boston Scientific and gave a rather 

strict and distinctly different interpretation to Article 6 (1) and the connection re-

quirement.   

 

The Court of Appeals of The Hague held that there is no “one” European Patent, 

but a bundle of national patents, so that the mere fact that various defendants are 

involved in international infringement of the different national (European) pat-

ent from this “bundle” does not imply that the connection requirement for the 

applicability of Article 6 (1) is actually met.  

According to the Court of Appeals of The Hague, the connection requirement is 

only met whenever the various defendants are part of a group of companies, with 

the Dutch company (defendant) being the head office. (also referred as: the “spi-

der in the web”).  

Of course, this would seriously restrict the Dutch practice of granting cross-

border injunctions.   

 

22. However, the District Court of The Hague rendered judgements in different 

cross-border patent cases, which seem to imply that the Expandable Grafts v. 

Boston Scientific Judgement of 23 April 1998 of the Court of Appeals of The 

Hague does not apply to US concerns with head offices in the US.4

                                                 
4 See in this respect the judgement of the District Court of The Hague of 20 May 1998 in re Baxter v. 
Pharmacia & Upjohn (IER1998, 31), as well as the judgement of the District Court of The Hague of 15 
July 1998 in re Genetics Institute v. Baxter (docket number 98/1929) and Augustine Medical v. Granulab 
(docket number 98/2205) and Augustine Medical v. Mallinckrodt (docket number 98/1851), as well as the 

  

 

These judgements seem to indicate that the District Court of The Hague is of the 
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opinion that Dutch Courts can assume jurisdiction based upon Article 6 (1) of the 

Brussels/Lugano Convention against foreign European defendants, whenever 

such defendants belong to the same group of companies and the Dutch defendant 

is not the headoffice, but the group of companies is a US concern, with a head of-

fice in the US, where it is not prima facie clear how the European organisation is 

in fact structured.   

It remains to be seen, however, whether these judgements of the District Court of 

The Hague will be upheld in appeal. Effectively, most of these judgements will go 

on in appeal to the Court of Appeals of The Hague.  

Furthermore, the UK-Courts have submitted questions on this issue with the ECJ 

under Article 177 of the Treaty of Rome, so that the ECJ will determine whether 

the old, “liberal” Dutch interpretation of Article 6 (1), i.e. that the connection re-

quirement for the applicability of Article 6 (1) is met in the invent that the various 

defendants are involved in international infringement of “one” European Patent, 

is in fact good law.5

23. Nevertheless, the recent judgment of the Court of Appeals of The Hague of 26 

November 1998 in re Cordis v. Boston Scientific implies a further limitation of 

the Dutch practice of granting cross border injunctions.  

In this judgment, the Court of Appeals of The Hague reiterates that Dutch courts 

can only assume jurisdiction pursuant to Article 6(1) of the Brussels/Lugano 

Convention whenever the various (European) defendants are part of a group of 

companies, with a Dutch company (defendant) being the head office (“spider in 

the web”).  

The Court of Appeals then goes on to argue, however, that Dutch courts should 

refrain from judging infringement on foreign patents in a preliminary relief ac-

tion altogether whenever the defendants have initiated nullity actions with regard 

 It  appears that the reference by the UK Courts to the ECJ in 

Fort Dodge and Boston Scientific v. Cordis will not proceed, but a similar refer-

ence could be expected in current litigation between Sepracor Inc. and Hoechst 

Marion Roussel in the UK.  

 

F. Judgment of the Court of Appeals of The Hague of 26 November 

1998 in re Cordis v. Boston Scientific  

 

                                                                                                                                                 
recent judgement of the District Court of The Hague of 26 August 1998 in re Merck v. Monsanto (docket 
number 98/2341). 
5 See in this respect the judgement of Aldous J. in re Fort Dodge v. Akzo and  Boston Scientific v. Cordis 
[1998] FSR 222, CA, as well as the article of James Marshall and Daniel Pavin, entitled “The future of 
forum shopping in Europe” in the March-issue of Managing Intellectual Property, p. 15-p.18. 
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to these foreign patents in the respective Contracting States and whenever a pro-

visional assessment of the validity of the patent is required in preliminary relief 

proceedings (“kort geding”).  

In this respect, the judgment of the Court of Appeals of 26 November differs from 

the judgment of the Court of Appeals of 23 April 1998. In the judgment of 23 

April 1998, the Court of Appeals held that Dutch courts should take a reticent at-

titude in this respect. In the judgment of 26 november, however, the Court of Ap-

peals simply holds that Dutch courts should refrain from judging infringement in 

preliminary relief actions, whenever foreign nullity actions have been initiated. 

Although this interpretation of Article 16(4) and Article 19 of the Brus-

sels/Lugano Convention is still different from the interpretation of the Courts in 

the UK6

G.  Conclusion  

 

, the judgment of 26 November implies that the Court of Appeals of The 

Hague is indeed moving closer to the UK position.  

 

The judgment of 26 November does imply an important further limitation on the 

Dutch practice of granting cross border injunctions in patent cases, especially 

now that most cross border decisions have been granted in preliminary relief ac-

tions (“kort geding”).  

 

24. It will be clear from the above that the effect of the Fort Dodge v. Akzo Nobel-

case in the UK and the Expandable Grafts v. Boston Scientific judgement of the 

Court of Appeals of The Hague of 23 April 1998 as well as the Cordis v. Boston 

Scientific-judgment of the Courts of Appeals of The Hague of 26 November 1998 

does imply a serious limitation of the Dutch practice of granting cross-border in-

junctions, but does not (as yet) imply the end of the Dutch cross-border injunc-

tion, and does not (as yet) imply that the attractiveness of Dutch Courts in forum 

shopping will be diminished completely. 

                                                 
6 See the judgment of Laddie J. in re Coin Controls v. Suzo and the judgment of Aldous J. in Fort Dodge v. 
Akzo Nobel and in re Boston Scientific v. Cordis. 
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